
CONTRA COSTA SUPERIOR COURT 

MARTINEZ, CALIFORNIA 

DEPARTMENT:  36 

HEARING DATE: 03/03/22 

 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request argument 

and to specify the issues to be argued.  Calling counsel or self-represented parties requesting argument 

must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. of his or her 

decision to appear and of the issues to be argued.  Failure to timely advise the Court and counsel or self-

represented parties will preclude any party from arguing the matter.  (Local Rule 3.43(2).)  CourtCall will 

NOT be used by D36.  Zoom is approved for all hearings except Issue Conferences and Trials.  Dept. 36’s 

telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or email 

notification to the department of the request to argue and specification of issues to be argued – with a 

STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-2693.  Dept. 

36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order must 

include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling 

must be attached to the proposed order when submitted to the Court for issuance of the order. 

 

 

 1.  TIME:  9:00   CASE#: MSC19-01898 
CASE NAME: FORTUNAS VS. RAPHEL 
HEARING ON MOTION TO/FOR SEALING EXHIBIT A TO THE DECL OF AMRAM 
FILED BY FORTUNAS, LLC 
* TENTATIVE RULING: * 
 
Vacated.  This matter is continued, and, as well, the motion for attorney’s fees to be heard in 
front of Judge Austin on March 28, 2022.  Please check with D-36 after March 21 for the 
Zoom link. 

  

  
 2.  TIME:  9:00   CASE#: MSC19-02294 
CASE NAME: NOVIN DEVELOPMENT VS BROOKFIEL 
HEARING ON MOTION FOR SUMMARY JUDGMENT, OR IN THE ALT, SUMMARY 
ADJUDICATION FILED BY BROOKFIELD RESIDENTIAL SERVICES, LLC, 
* TENTATIVE RULING: * 
 
 Vacated.  No future dates – case settled. 
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 3.  TIME:  9:00   CASE#: MSC20-00628 
CASE NAME: RISOFTDEV VS CHATFIELD 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT AGAINST 
CROSS-DEFENDANT FILED BY RISOFTDEV INC 
* TENTATIVE RULING: * 
 
This unopposed motion to set aside default is granted for the reasons cited in the moving 
papers.  Risoftdev is ordered to file their responsive pleading to the cross-complaint by April 4, 
2022. 

  

 4.  TIME:  9:00   CASE#: MSC20-01978 
CASE NAME: SENTINEL VS. PD RESTORATION 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
STARR SURPLUS LINES INSURANCE COMPANY 
* TENTATIVE RULING: * 
 

The motion for judgment on the pleadings, filed by defendant in intervention, Starr 
Surplus Lines Insurance Company (“Starr”), is denied for the reasons discussed below.  

Background 

In October 2010 defendant PD Restoration of East Bay, Inc. d/b/a Paul Davis 
Restoration East Bay & Greater Sacramento (“Paul Davis”) prepared a proposal for plaintiff’s 
insured homeowner to remodel a hall bathroom. (See Ex. A to Declaration of Daniel Trowbridge 
in Support of Motion, hereinafter, “Complaint,” ¶11.) Pursuant to the proposal, Paul Davis was to 
replace the "toilet supply," install a customer provided toilet and seat, and "[f]urnish and install 
new wax ring and water supply hose." (Complaint, ¶11.) The proposal was accepted. On 
November 1, 2010, the insured homeowner and Paul Davis entered into a written contract for 
Paul Davis to do the work in the proposal. (Complaint, ¶12.)  

After November 1, 2010, Paul Davis performed the work, but failed to replace the toilet 
supply line. (Complaint ¶13.) This was a violation of both the contract and the plumbing 
standard of care. (Complaint ¶¶13-14.) Paul Davis filed for bankruptcy in 2019. That same year, 
on or around June 30, 2019, the plastic nut to the toilet supply line broke, releasing water and 
causing significant damage. (Complaint ¶15.) The insured homeowner filed an insurance claim 
with plaintiff, the insured was paid, and plaintiff was subrogated to the rights of the insured. 
(Complaint ¶¶16-17.)  

Plaintiff filed the complaint on September 28, 2020 seeking at least $171,804.65 in 
damages, plus interest. (See Complaint, ¶¶18-20.) In July 2021, the Court granted an 
unopposed motion to intervene by Starr, and Starr filed a general denial. After efforts to meet 
and confer failed to resolve the issues raised in the motion, Starr filed this motion for judgment 
on the pleadings. Plaintiff opposes the motion and submits a declaration by counsel that 
attaches copies of several photographs. In its reply papers, Starr properly objects to the 
evidence as inappropriately submitted in connection with a motion for judgment on the 
pleadings. The declaration exhibits have therefore not been considered.   
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Discussion 

Code of Civil Procedure, § 438 (c)(1)(B)(ii) allows the Court to grant a motion for 
judgment on the pleadings in favor of a defendant if the complaint fails to state facts sufficient to 
constitute a cause of action against that defendant. As with a demurrer, when considering a 
motion for judgment on the pleadings, the Court must accept as true all facts alleged in the 
complaint. (Fireman's Fund Ins. Co. v. Sparks Construction, Inc. (2004) 114 Cal.App.4th 1135, 
1151.)  

Timeliness of Complaint 

Where a cause of action may be, but is not necessarily, barred based on the statute of 
limitations, judgment on the pleadings should not be granted on that basis. (See Marshall v. 
Gibson, Dunn & Crutcher (1995) 37 Cal.App.4th 1397, 1403 [discussing demurrers].) In order 
for the bar of the statute of limitations to be raised, the defect must clearly and affirmatively 
appear on the face of the complaint; it is not enough that the complaint shows that the action 
may be barred. (Ibid.)  

Starr argues that the contract claim is subject to a four-year statute of limitations while 
the relevant limitations period for the negligence cause of action is three years. Since the toilet 
was replaced in 2010 or 2011, but the action was not filed until September 2020, Starr 
concludes it is barred under either timeframe because the problem should have been 
discovered upon install, not years later. Starr takes the position that the use of a plastic nut with 
a “date code” showing August 19, 2000 was sufficient to put the homeowners on notice that the 
installation was flawed. Consistent with this argument, the motion contends delayed discovery 
does not toll the running of the statutes of limitation.  

Plaintiff’s position in the opposition is based on accrual, however, not delayed discovery. 
Plaintiff argues no cause of action accrued until the leak gave rise to actual damages. As 
plaintiff points out, accrual is determined by the occurrence of the last essential element of the 
cause of action. Damages, essential to both breach of contract and negligence, were not 
incurred until June 2019 and this action was timely filed, regardless of whether a three or four-
year limitations period applies.   

That a “date code” on a plastic nut shows a particular date, even assuming a 
homeowner could see it and comprehend that the “code” indicated a date (neither of which is 
pleaded), does not have any obvious significance. It may be common to use a ten-year-old 
plastic nut so the presence of such code does not, as a matter of law, mean damage occurred 
on install, or that the insured should have discovered damage earlier.  

Assuming the installation itself triggered accrual, the reasonableness of any delayed 
discovery is an issue of fact not capable for determination on the pleadings alone. Nothing in the 
Complaint indicates the problem was a “patent” defect that started the statute of limitations 
running. (See Reply, 6:3.)  

While Starr emphasizes the policy underlying statutes of limitations and the need to 
prevent stale litigation where evidence becomes more difficult to recover over time, the 
Legislature adopted Code of Civil Procedure, § 337.15 in recognition of this concern. That 
statute imposes a 10-year outside limit on suits against an architect or general contractor for a 
latent construction defect. This period runs from the date of substantial completion and is 
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unrelated to accrual. (See McCann v. Foster Wheeler LLC (2010) 48 Cal.4th 68, 78, fn. 2.) This 
action is not barred by section 337.15.  

Negligence v. Contract  

Starr also argues there is not a negligence cause of action because this action is one 
based on contract. Whether a breach of a contract amounts to a tort can be a difficult question. 
The same act may be both a tort and a breach of contract. (See Eads v. Marks (1952) 39 Cal. 
2d 807, 810-812; Erlich v. Menezes (1999) 21 Cal.4th 543, 551.) In other words, while a 
contractual relationship between Paul Davis and the insured may exist, a cause of action in tort 
can also arise out of the negligent manner in which the contractual duty is performed, or out of a 
failure to perform that duty. Courts will generally enforce the breach of a contractual promise 
through contract law, except when the breach violate a social policy that merits the imposition of 
tort remedies. (Erlich, supra, 21 Cal.4th at 552-553.)  

Generally, the authorities indicate such social policy does exist in construction defect 
cases. In Stonegate Homeowners Assn. v. Staben (2006) 144 Cal.App.4th 740, 748-752, a 
construction defect case cited by plaintiff, a trial court’s grant of summary judgment for a 
subcontractor was reversed because, regardless of breach of contract, a duty in tort was owed 
to the owner, and triable issues existed as to whether the work fell below the standard of care. 
Starr does not distinguish Stonegate. 

The complaint here specifically contends Paul Davis owed a duty “to exercise 
reasonable care in designing, planning, approving, constructing, inspecting, remodeling, 
maintaining, and/or performing its work.” (Complaint, ¶30.) The complaint also states Paul Davis 
violated the standard of care of a plumber “to install a new toilet supply line when installing a 
new toilet." (Complaint, ¶14.) The lack of any tort duty here is unlikely, and not a determination 
that may be made on the pleadings.  

 

  

 5.  TIME:  9:00   CASE#: MSC21-00633 
CASE NAME: BIRCH VS. JOHN MUIR HEALTH 
HEARING ON SPECIAL MOTION TO STRIKE (anti-SLAPP) 
FILED BY JOHN MUIR HEALTH 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to March 10, 2022, at 9:00 a.m., in Department 36. 
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 6.  TIME:  9:00   CASE#: MSC21-00973 
CASE NAME: KING VS GENERAL MOTORS 
HEARING ON MOTION TO/FOR UPHOLD CONFIDENTIAL DESIGNATION OF 
MATERIAL PROD FILED BY GENERAL MOTORS, LLC 
* TENTATIVE RULING: * 
 
Vacated.  Defendant filed a notice of withdrawal of demurrer.  This matter is set for further CMC 
March 11, 2022 at 8:30 a.m. 

  

 7.  TIME:  9:00   CASE#: MSC21-01073 
CASE NAME: STEPHENS VS TLC HOMES 
HEARING ON DEMURRER TO COMPLAINT of STEPHENS FILED BY TLC HOMES 
LLC, CARYN FACULNA, JANICE HENDERSON 
* TENTATIVE RULING: * 
 
 Continued to 3/24/22 at 9:00 A.M. in Department 36 per stipulation of the parties.  

  

 8.  TIME:  9:00   CASE#: MSC21-02523 
CASE NAME: NAKAMURA VS TALBOT 
HEARING ON DEMURRER TO COMPLAINT of NAKAMURA FILED BY MATTHEW 
TALBOT, TALBOT LAW GROUP 
* TENTATIVE RULING: * 
 
The unopposed demurrer is sustained without leave to amend for the reasons cited in the 
moving papers. 

  

 9.  TIME:  9:00   CASE#: MSN22-0128 
CASE NAME: IN-TREPID709, LLC VS BRIGHTHOU 
HEARING ON PETITION TO/FOR APPROVAL FOR TRANSFER OF STRUCTURED 
SETTLEMENT FILED BY IN-TREPID709, LLC 
* TENTATIVE RULING: * 
 
The petition is approved for the reasons cited in the petition.  No appearance required.  
Petitioner to provide a proposed order and SAS envelope to the court. 
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10.  TIME:  9:00   CASE#: MSN22-0184 
CASE NAME: IN RE: EMILY PIEDRA ALCALA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Petition for approval of compromise of claim is approved.  No hearing required.  Pearson v. Sup. 
Ct. (Nicholson) (2012) Cal. App. 4th 133, 1337-1338.  

  

11.  TIME:  3:00   CASE#: MSC19-00917 
CASE NAME: CALIFORNIA IMAGING VS SIROTT, 
SPECIAL SET HEARING ON: STATUS OF TENTATIVE DECISION SET BY 
JUDGE AUSTIN 
* TENTATIVE RULING: * 
 
Hearing vacated.  The matter is now under submission with Judge Austin. 
 

 

 
ADD-ON 

 

12.  TIME:  9:01 CASE#: MSC22-00168 
CASE NAME: DERZSI VS. PAUL FINANCIAL 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY PLAINTIFFS 
* TENTATIVE RULING: * 
 
 Plaintiffs’ motion for a preliminary injunction is granted in part.  Plaintiffs are hereby 

granted a four-month injunction against conducting a trustee’s sale.  This injunction will expire 

automatically at the end of the day on July 7, 2022, absent further court order.  Plaintiffs may 

bring a motion to renew the injunction, but shall file and serve any such motion with sufficient 

lead time to allow for a hearing on or before July 7, with an ordinary — not an accelerated — 

briefing schedule. 

Success On The Merits 

 In order to properly decide a motion for a preliminary injunction, the Court must assess 

the likelihood that the moving parties will prevail on the merits.  Doing so in the case at bar is 

difficult, however, because the case is not yet at issue.  The purpose of the four-month 

injunction is to give defendants time to have a demurrer heard, should they choose to bring one.  

The Court would prefer to fully assess plaintiffs’ likelihood of prevailing on the merits following 

a test of the Complaint’s legal theories. 
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Undertaking and Monthly Payments 

 This relief is conditioned on plaintiffs posting an undertaking in the initial sum of $1,500, 

on or before March 18, 2022.  Plaintiffs shall also make monthly payments of $575 to defendant 

Deutsche Bank’s counsel, on the first business day of each month, with the first payment due on 

April 1, 2022.  The monthly payments shall be held in counsel’s trust account pending further 

court order. 

The Court will monitor the docket, and if plaintiffs have not posted the $1,500 

undertaking on or before March 18, the Court will issue an ex parte order vacating the 

preliminary injunction.  Also, defendants may submit an ex parte application to vacate the 

preliminary injunction if plaintiffs fail to make all monthly payments when due. 

  The Court has set the initial undertaking at $1,500 in light of the short initial term of the 

preliminary injunction.  (See, Oiye v. Fox (2012) 211 Cal.App.4th 1036, 1060-62.)  The Court 

has set the monthly payments with reference to the loan modification that plaintiffs were offered, 

but declined.  (Wallace Dec., filed on 2-28-22, Exh. 10.) 

If the Court were to grant a future motion by plaintiffs to renew the injunction for a longer 

term, the Court would likely either increase the amount of the undertaking or impose additional 

conditions.  In any motion to renew, plaintiffs shall provide the Court with competent evidence 

showing the following pertinent facts: (1) the balance of any lien senior to defendants’ deed of 

trust; (2) the fair market value of the subject residence; (3) whether property taxes are current, 

and; (4) whether plaintiffs maintain hazard insurance naming defendants as additional insureds.  

Plaintiffs shall also provide a declaration addressing the allegations of Ms. Wallace’s opposition 

declaration, which appear to show plaintiffs being less than forthright with the Court. 

Loan Modification 

 Assuming that plaintiffs timely post the $1,500 undertaking, and timely make the monthly 
payments required under this ruling, plaintiffs will have a four-month respite during which they 
may, if they choose, negotiate a loan modification with defendants.  The Court recommends that 
plaintiffs and their counsel take full advantage of this four-month respite.  The Court’s 
preliminary assessment is that plaintiffs’ case lacks both legal and evidentiary merit, and that a 
motion to renew the preliminary injunction is not likely to be granted. 

 

 

 


